Practical guide... National Employment Standards safety net
The safety net consists of the 10 National Employment Standards (NES) and modern awards and sets the
minimum terms and conditions of employment for all employees in the federal system. Set out below is a
snapshot of particular elements of each NES entitlement.
Compliance with the NES
As the employer, you must comply with the NES in relation to each of its employees. Any attempt to exclude
the NES or provide less favourable entitlements will not be effective as the NES entitlement will simply
prevail. Such an attempt may also put the employer at risk of breaching the NES, which may result in court
proceedings, the imposition of a penalty and/or an order to make good any shortfall.
You can agree to supplement the NES by providing more favourable entitlements. Machinery terms that are
ancillary or incidental to a NES entitlement are also permitted – eg specifying the manner in which an
employee must apply for annual leave. Terms that are ancillary or incidental to the NES or supplement the
NES must not be detrimental to the employee.
Specific provisions in the NES allow modern awards or enterprise agreements to deal with issues that may
otherwise be contrary to the NES – eg: allowing for the cashing out of paid annual leave.
Key points


The minimum entitlements in the NES cover standard conditions such as hours of work, leave, public
holidays, notice of termination and redundancy pay.



123 modern awards came into effect on 1 January 2010 following an extensive review process that
streamlined and simplified thousands of existing awards.



The modern awards are either industry based or apply to certain occupations.

A SNAPSHOT OF THE NES
Maximum weekly hours of work
You may request an employee to work additional hours, but only if they are reasonable. An employee may
refuse to work the additional hours if they are not reasonable. A non-exhaustive list of factors to take into
account when determining reasonableness is included in the NES.
Requests for flexible working arrangements
You can refuse a request for flexible working arrangements made by an employee on 'reasonable business
grounds'. If you does so, an employee cannot challenge the decision under the Fair Work Act 2009 (Cth)
(FWA) unless the employer and employee have agreed to Fair Work Commission (FWC) or an independent
third party dealing with the matter under a contract of employment, enterprise agreement or other written
agreement. Depending on the circumstances, an employee may have a remedy available to them under
applicable discrimination legislation if their request is refused.
The NES does not specifically identify what may or may not be ‘reasonable business grounds’.
Reasonableness should be assessed in the circumstances that apply when request is made. Examples of
reasonable business grounds include:


The effect on the workplace and the employer's business of approving the request, including the
financial impact of doing so and the impact on efficiency, productivity and customer service



The inability to organise work among existing staff



The inability to recruit a replacement employee or the practicality or otherwise of the arrangements
that need to be put in place to accommodate the employee's request.
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Parental leave
Under the NES, an employee is entitled to unpaid birth related or adoption-related leave. Separate labels of
maternity and paternity leave are no longer used. The total period of leave may be 24 months from the date
of birth or adoption. The entire period could be taken by one employee or by each member of an ‘employee
couple’ separately taking 12 months' leave.
If an employee, either on their own or as a member of an employee couple, wishes to take more than 12
months' leave, the employee may request a longer period from their employer. The period of the extension
cannot exceed 12 months less any unpaid parental leave taken, or intended to be taken, by the other
member of the employee couple.
You can refuse an employee's request for additional parental leave only on reasonable business grounds.
Comments made earlier about FWC dealing with disputes and examples of reasonable business grounds
apply here.
The period of ‘concurrent leave’ (the period of leave that may be taken at the same time by the employee
and the employee's spouse or de facto partner around the date of birth or adoption) has also been increased
to eight weeks.
Government-funded paid parental leave became available from 1 January 2011; providing eligible working
parents 18 weeks of pay at the minimum weekly wage. From 1 July 2011 employers are expected to act as
paymasters under the scheme.
Annual leave
The standard entitlement to four weeks of paid annual leave applies. The NES sets out arrangements for
cashing out of and directions to take leave. Most modern awards do not allow for the cashing out of annual
leave.
The NES makes it clear annual leave may only be cashed out in accordance with terms included in a modern
award or enterprise agreement or by agreement between an employer and an award / agreement-free
employee. Cashing out of paid annual leave is not permitted if the applicable award or agreement does not
include cashing out provisions. Specific conditions must be met to enable an employer and an
award/agreement-free employee to agree to cash out leave.
Leave is to be taken at a time or times to be agreed between employer and employee. An employer may
also require an employee to take a period of annual leave in accordance with terms included in a modern
award or enterprise agreement or as agreed with an award/agreement-free employee, but only if the
requirement is reasonable.
Personal/carer's leave and compassionate leave
The standard entitlement to ten days of paid personal/ carers' leave and compassionate leave applies,
together with the entitlement to unpaid carer's leave for employees who have exhausted their entitlement to
paid leave. The entitlement to unpaid carer's leave is extended under the NES to casual employees. The ten
day per year cap on the amount of paid carer's leave that could be taken no longer applies.
An employee may also cash out their entitlement to paid personal/carer's leave in accordance with express
terms set out in a modern award or enterprise agreement. The standard entitlement to two days of paid
compassionate leave per occasion applies, and casual employees may take unpaid compassionate leave for
the same period.
Community service leave
Employees (including casual employees) who engage in an eligible community service activity are entitled to
be absent from their employment to engage in the activity. An eligible community service activity includes:


Jury service



Voluntary emergency management activity (eg voluntary fire fighting).

The NES sets out the manner and circumstances in which an employee (other than a casual employee) is
entitled to be paid while absent on jury service and is usually related to state legislation.
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Long service leave
The current long service leave (LSL) provision in the NES is governed by the relevant state legislation.
Public holidays
An employee is entitled to be absent from work on a day or part-day that is a public holiday (as prescribed
by the NES) in the place where the employee is based for work purposes.
If an employee is absent from work on a day or part-day that is a public holiday, the employee is entitled to
be paid at their base rate of pay for their ordinary hours of work on that day.
An employee is not entitled to any payment for absence on a public holiday if they would not have ordinarily
worked on that day – eg: if a public holiday falls on a Tuesday and a part-time employee is only rostered to
work on Wednesdays and Fridays, the employee is not entitled to payment for the public holiday that falls
on a Tuesday.
Notice of termination and redundancy pay
The length of notice required to be given to an employee will depend on the duration of the employee's
period of continuous service.
At the lowest end, an employee who has been with their employer for less than a year is entitled to one
weeks' notice. At the highest point, if an employee has been continuously employed with an employer for
more than five years, they are entitled to four weeks' notice.
An employee who is over 45 years old is entitled to an extra week of notice if they have at least two years of
continuous service. Written notice of the day of termination must be given.
Employees are entitled to redundancy pay when you terminate the position because you no longer require
the job done or because the employer is bankrupt or insolvent. Just remember… it is the role that is
redundant, not the employee.
The entitlement is based on a sliding scale and calculated by reference to the length of the employee's
continuous service on termination. An employee who has worked more than one year but less than two
years is entitled to four weeks' pay. An employee has been employed continuously for over nine years but
less than 10 years is entitled to 16 weeks of redundancy pay.
The length of an employee's service prior to 1 January 2010, when the NES came into operation, is only
counted if the employee had an entitlement to redundancy pay under some other instrument, such as a
modern award (or enterprise award), agreement or employment contract.
The NES standards for notice of termination and redundancy do not apply to employees such as casual or
fixed-term employees, or to an employee summarily dismissed for serious misconduct.
Fair Work Information Statement
The Fair Work Ombudsman has prepared the form of the statement that must be given to an employee who
starts employment. The Fair Work Information Statement can be viewed at www.fairwork.gov.au
Q&A – IMPORTANT CONCEPTS AND DEFINITIONS FOR THE OPERATION OF THE NES
What are an employee's "ordinary hours of work"?
The ordinary hours of work for an employee to whom a modern award or enterprise agreement applies will
be the ordinary hours specified in the award or agreement. Modern awards are required to prescribe
ordinary hours, or a means of determining them.
While not a requirement, enterprise agreements should also do likewise. In general terms, the ordinary
hours of work for an award/ agreement-free employee are the hours agreed as ordinary hours between the
employee and his or her employer.
Further rules enable the calculation of ordinary hours where no such agreement is reached and also provide
protection for the employee where their agreed hours are less than their usual hours of work.
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Who is an award/agreement-free employee’?
An award/agreement-free employee is an employee to whom neither a modern award, an enterprise
agreement or a ‘transitional instrument’ applies – eg: workplace agreement.
What is an employee's ‘base rate of pay’?
An employee's ‘base rate of pay’ is the rate payable to the employee for his/her ordinary hours of work, but
does not include the following:


Incentive-based payments and bonuses



Loadings



Monetary allowances



Overtime or penalty rates



Any other separately identifiable amounts.

What is the relevance of an employee's "base rate of pay" under the NES?
An employee's "base rate of pay" is relevant to calculating the amount payable to an employee when they
take the various forms of leave under the NES. This includes paid annual leave, paid personal/carer's leave,
payment for an absence from work on a public holiday or when a female employee takes paid "no safe job"
leave (an entitlement under the parental leave NES).
What is an employee's "full rate of pay"?
An employee's "full rate of pay" is the rate of pay payable to the employee, including all of the following:


Incentive-based payments and bonuses



Loadings



Monetary allowances



Overtime or penalty rates



Any other separately identifiable amounts (eg amounts otherwise payable to an employee that the
employee has agreed, under a salary sacrifice or other arrangement, to forgo in order to receive other
benefits).

What is the relevance of an employee's "full rate of pay" under the NES?
An employee's "full rate of pay" applies in relation to two NES entitlements. An employee who receives a
payment in lieu of notice on termination of his or her employment is entitled to be paid at their full rate of
pay, as is a pregnant female employee who is transferred to an appropriate safe job (an entitlement under
the parental leave NES).
Who is an employee's "de facto partner"?
This term refers to a person who, although not legally married to the employee, lives with the employee in a
relationship as a couple on a genuine domestic basis, whether the employee and the person are of the same
or different sexes, and also includes a former de facto partner of the employee.
What is the relevance of the definition of "de facto partner" for the NES?
The definition of "de facto partner" has the effect of ensuring that entitlements under the NES to carer's
leave, compassionate leave and birth-related unpaid parental leave apply equally to members of both sexes
and samesex couples and their children.
MODERN AWARDS
Modern awards form the second element of the safety net.
Who is covered?
The modern awards replace pre-reform federal awards (save for enterprise awards), notional agreements
preserving state awards (NAPSAs) and state reference transitional awards.

Akyra Strategy & Development
T_
+61 7 3204 8830
E_
admin@akyra.com.au
W_ www.akyra.com.au

Practical guide... National Employment Standards safety net
Modern awards apply on an industry wide or occupational basis. However, modern awards will not generally
cover those employees who, because of the seniority of their role, have not traditionally been covered by
awards. Modern awards will also not apply to employees whose salary exceeds the high income threshold
employees. The threshold is adjusted each year on 1 July.
It is also important to remember whilst a modern award will cover the majority of employees, it does not
mean it will apply directly to their employment. There are a number of excluded employees including those
covered by enterprise agreements and those specifically excluded under the Fair Work Act.
What do modern awards cover?
Modern awards can supplement the NES and also include a further ten minimum terms and conditions of
employment that cover:


Minimum wages



Types of employment (eg full-time, part-time, casual)



Overtime and penalty rates



Work arrangements (eg rosters)



Annualised wage arrangements



Allowances



Leave, leaving loading



Superannuation



Consultation and dispute resolution



Outworkers



Industry-specific redundancy.

Another important aspect of modern awards is the scope to make individual flexibility agreements (IFAs)
with any award-covered employees. These IFAs can make individual arrangements that could address
example overtime, penalty rates, hours of work and allowances in terms different from the modern award.
There are strict conditions that apply to the making of these agreements.
Important to the BOOT
Modern awards also underpin the collective bargaining process for award-covered employees, providing the
benchmark against which enterprise agreements will be tested for the "better off overall" test.
PENALTIES
It is important that employers take steps to ensure compliance with the safety net (NES and modern
awards). The Fair Work Ombudsman has a clear charter to enforce compliance and the FW imposes
penalties for breaches of terms of the NES or a modern award.
COMPLIANCE CHECKLIST
√

Have you reviewed your employment entitlement and leave policies and procedures to ensure they
are compliant with the NES and modern awards?

√

Have you made arrangements to communicate the changes to entitlements and respond to queries?

√

Have you reviewed the modern awards that apply to your workers?

√

Are your managers informed of the factors that may determine whether an employee's request for
flexible working arrangements or additional parental leave is reasonable?

√

Are your employment contracts up to date with the new changes?

This publication is intended as a general overview and discussion of the subjects dealt with. It is not intended to be, and should not
used as, a substitute for taking legal advice in any specific situation. Akyra Strategy & Development Pty Ltd will accept no responsibility
for any actions taken or not taken on the basis of this publication.
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